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In the Court of Appeals of the District of Columbia. 


No. 2302. 

The District of Columbia, Appellant, 

vs. 

Mildred Dean. 


Supreme Court of the District of Columbia. 


No. 53304. At Law. 


Mildred Dean, Plaintiff*, 
vs. 

The District of Columbia, Defendant. 


United States of America, 

District of Columbia , ss: 


Be it remembered, That in the Supreme Court of the District of 
. ^ ^ the Citv of \\ ashington, in said District, at the times 

hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 


1 Declaration , etc. 

Filed Feb. 4, 1911. 

In the Supreme Court of the District of Columbia. 

No. 53304. At Law. 

Mildred Dean, Plaintiff, 
vs. 

The District of Columbia, Defendant. 

The plaintiff sues the defendant: 

For money payable by the defendant to the plaintiff for goods sold 
and delivered by the plaintiff to the defendant; and for work done 
and materials provided by the plaintiff for the defendant at his re¬ 
quest ; and for money lent by the plaintiff to the defendant; and for 
money paid by the plaintiff* for the defendant at his request; and 

1—2302a 
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for money received bv the defendant for the use of the plaintiff; and 
for money found to be due from the defendant to the plaintiff on 
accounts stated between them. And the plaintiff elaims $320 with 

1 X 1 J . t ^ January, 1011 , according to the particu¬ 

lars of demand hereto annexed, besides costs of suit. 

A. 8. WORTHINGTON, 

Attorney for Plaintiff. 


Particulars of Demand. 


The District of Columbia to Mildred Dean, Dr. 


To Salary as a teacher in the Central High Scl 
District of Columbia, in Class 0, Group A, at 


School of the 
, - i*oup A, at the rate of 
$1,800 per year, payable in ten monthly installments of 
$180 each, from the 11th day of May,*1910, to the 31st 
day ot December, 1010, said salary being payable in in¬ 
stallments as follows : 


June 1, 

1910. 

aisn no 

July 1, 

1910. 

. ian < w i 

October 

1, 1910. 

isn no 

November 1. 1910. 

. isn mi 

December 1, 1910. 

. ian (m 

January 

1, 1911. 



By Credit: 

Amount received on account of: 


Installment due June 1, 1010. $130.00 

July 1,1010. 130.00 

October 1, 1010. 140.00 

November 1, 1010. 140.00 

December 1, 1010. 140.00 

January 1, 1910. 50.00 


730.00 1,050.00 
Balance due. 320.00 


$1,050.00 1,050.00 

With interest from the 2d dav of January, 1911 

* i * ' 
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A. 8. WORTHINGTON, 

Attorney for Plaintiff. 

Plea. 


Filed Feb. 10, 1911. 


* 


* 


For plea to the plaintiff’s declaration, the defendant savs that it 
never promised as alleged. 

E. H. THOMAS, 

Attorney for Defendant . 
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Joinder of Issue. 
Filed Feb. 16, 1911. 


Fhe plaintiff joins issue on the defendants plea in the above en¬ 
titled cause. 

A. S. WORTHINGTON, 

Attorney for Plaintiff. 

Stipulation for Agreed Statement of Facts. 

Filed Feb. 16, 1911. 


It is hereby stipulated that this case shall he submitted to the 
Court for determination without a jury upon the following 
4 agreed statement of facts : 

1. The plaintiff, Mildred Dean, served as a teacher in the 
Central High School of the District of Columbia, in Group A, Class 
from the 13th day ot May, 1910, until the closing of the schools 
for the summer vacation, in June, 1910, and from the beginning of 
the next school term in September, 1910, until the 31st day of De¬ 
cember, 1910, with the exception of the period stated in the next 
paragraph of this stipulation. 

2. From the 10th day of December, 1910, until the 31st day of 
that month, both dates inclusive, the plaintiff was absent from her 
school on account of illness which rendered it impossible for her to 
perform her duties as such teacher. 

^ 3. On or about the 17th day of September, 1910, the Board of 
Education of the District of Columbia adopted a certain regulation 
relating to the employment of the substitute teachers, which con¬ 
tinued to be in force until on and after the 31st day of December, 
1910. The provisions of said regulation so far as they bear upon 
the questions involved in this case are as follows: 

“ No employee of the public schools shall be absent from duty ex¬ 
cept as hereinafter provided ; and in case of the absence of teachers, 
engineers, assistant engineers, janitors, or caretakers because of sick¬ 
ness, the presence of contagious disease in the home, or pressing 
emergency, notice shall be forthwith communicated to the next 
higher authority, who shall promptly provide a substitute to be 
selected from an eligible list to be recommended by the superintend¬ 
ent of public schools and approved by the Board of Education : 

Provided, That in the absence of such list the most available 
5 person shall be selected, and if no such person is available 
the duties ot the absent employee shall be performed by any 
competent employee of the public school not otherwise engaged in 
the performance of duty. * * * 

“ That in the case of the employment of a substitute the teacher 
of the public school system shall pay the substitute, through the 




4 


THE DISTRICT OF COLUMBIA VS. MILDRED DEAN. 


supervising officer, at the following rates for each day of actual 
service: 


First Second 

Salary class. 30 school 30 school 

davs. davs. 

• » 

Class six, group B. $3.80 $6.33 

Class six, group A. 2.00 3.33 

Class fi ve......... 1.90 3.17 

Special beginning teachers receiving $900. 1.80 3.00 

Class four and special beginning teachers receiving 

$800.00. 1.60 2.67 

Class three. 1.30 2.17 

Class two. 1.20 2.00 

Class one. 1.00 1.67 

* * * * * * * 


“ Should the temporary absence of an employee because of sickness 
extend beyond a period of thirty school days, the supervising officer 
shall after investigation, immediately report in writing to the secre¬ 
tary of the Board of Education, on approved forms, theabsence and 
condition of the employee, and at the absence of sixty school davs 
tin* employee, if unable to resume his duties, shall be granted a leave 
of absence, without pay, to extend until said employee is in condi¬ 
tion to resume his duties, and an appointment shall he made to the 
position so vacated with a tenure of office to extend only until the 
expiration of said leave of absence: Provided, That when the regular 
employee is in condition to resume his work he shall be appointed 
to his regular position, unless otherwise ordered by the Board of 
Education : Provided further, That the return to duty of any employee 
for a period of five days or less during consecutive absence shall not 
constitute a break in the said consecutive absence of the said em¬ 
ployee: And provided further, That the deduction of one day’s com¬ 
pensation shall be made from the salary of any teacher, engineer, 
assistant engineer, janitor or caretaker who is absent without substi¬ 
tute, except as hereinbefore specified, for each day’s absence, and 
such deduction shall be made for absence when the service of said 
teacher, engineer, assistant engineer, janitor or caretaker is performed 
by another employee in the public school system.” 

A substantially similar regulation or custom in reference to 
6 the employment of substitutes by teachers in the schools of 
the District of Columbia necessarily absent, had been in force 
in the public schools of said District continuously for several years 
prior to the adoption of said regulation. 

4. During the period when the plaintiff was absent as above stated, 
from the 10th to the 31st day of December, there were only nine 
days during which the public schools of the District of Columbia 
were open, the schools being closed from the 22d day of December 
until the end of the month on account of the Christmas Holidays. 

5. During each of said nine days, the plaintiff’s place in her school 
was taken by a competent and eligible substitute teacher, who was 
employed pursuant to said regulation and whose services were ac- 
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cepted by and were satisfactory to the Superintendent of said schools 
and to said Board of Education. 

6. To her said substitute, the plaintiff, pursuant to said regula¬ 
tion, paid two dollars for each of said nine days, or eighteen dollars 
in all. 

7. By the Act of Congress which was approved by the President 
on the 1 Sth day of May, 1910, entitled “An Act Making appropria¬ 
tions to provide for the expenses of the District of Columbia for the 
fiscal year ending June thirtieth, nineteen hundred and eleven and 
for other purposes,” it is provided among other things: 

“ That teachers now employed in Group A, class six in the normal, 
high and manual training schools, or hereafter to be appointed in 
said normal, high or manual training schools, may be placed in said 
Group A, class six, and receive their longevity increase according 
to their previous number of years of experience in teaching 

7 in accredited normal, high or manual training schools.” 

Prior to tin* 18th day of May, 1910, the plaintiff had had more than 
eight years experience in teaching in accredited normal, high or 
manual training schools, and under the provisions of said Act of 
Congress from the date of its passage was entitled to compensation 
for her services as teacher as aforesaid at the rate of $1,800 per an¬ 
num. On or about the 19th day of January, 1911, said Board of 
Education after considering the evidence submitted to it tending to 
show that plaintiff had had such experience and was entitled to 
said compensation, formally decided that under the provisions of 
said Act of Congress the plaintiff was entitled to compensation at 
the rate of $1,800 per annum from the date of tin* passage of said 
Act. 

8. All teachers in the public schools of the District of Columbia, 
pursuant to regulations adopted by said Board of Education in force 
during the whole of the year 1910, are paid their annual salaries as 
fixed by law in ten equal installments, one installment for each 
month in the year except July and August. 

9. When this suit was brought the plaintiff was therefore entitled 
to compensation for services rendered in the month of May, 1910, 
after the 18th day of that month, in the sum of $151.07, whereas 
she had received only for that period $130.00; for services rendered 
during the month of June, 1910, she was entitled to receive $180.00, 

but had received only $130.00; for each of the months of 

8 September, October and November, 1910, she was entitled to 
receive the sum of $180.00, but had received only the sum of 

$140.00; and for the month of December, 1910, she had received 
only the sum of $50.00. 

10. Since this suit was brought, the plaintiff has received from 
the defendant the following sums of money on the following dates: 

January 3, 1911, $1.34, on account of her services in the month of 
December, 1910; 

February 8, 1911, $71.07, in full of balance due her for services 
as a teacher during the months of May and June, 1910; 

February 8, 1911, $134.67, on account of her services as a teacher 
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in the months of September, October, November and December, 

1010. 

There remains of her claim as stated in the particulars of demand 
only the sum of $113.99, which is the amount deducted from her 
salary for the month of December, 1910, on account of her absence 
on account of illness as hereinbefore set forth, which deduction was 
made in accordance with a decision of the Comptroller of the Treas¬ 
ury Department dated December 30, 1910. 

E. If. THOMAS, for D. C. 

A. S. WORTHINGTON, 

For Plaintiff. 
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Opinion of the Court. 
Filed Apr. 7, 1911. 


* 


In this case the declaration is based on the common counts, and 
the bill of particulars annexed shows that the plaintiff is a teacher 
in the Central High School of this District, in Class 6, Group A, and 
entitled to a salary of $180.00 per month, for the ten months con¬ 
stituting the school year, and that a balance remains unpaid. 

The defendant pleads that it never promised as alleged, and on 
this plea issue is joined. 

Astipulation is tiled, waiving trial by jury, and submitting the 
case to the court upon an agreed statement of facts, from which it 
appears that the plaintiff was absent from her school, on account of 
illness, from December 10, to December 31, 1910. During this ab¬ 
sence there were only nine days in which the public schools were 
open, the Christmas holidays beginning on December *2*2, and con¬ 
tinuing during the remainder of the month ; and during these days 
that she was absent, a competent and eligible substitute was em¬ 
ployed, pursuant to the regulations of the Board of Education, to 
whom the plaintiff paid $2.00 for each of said nine days, being 
$18.00 in all. 

The plaintiff was entitled to receive for the whole month of De¬ 
cember, $180.00, but it is agreed that she has now received all of her 
pay for the previous months, and all for the month of December, 
except tin* sum of $113.99, so that her whole claim is now 
10 limited to that sum for that month, with interest from Janu¬ 
ary 7 2, 1911. 

The question for consideration is, was the regulation of the Board 
of Education, with reference to substitute teachers, and their method 
of payment, reasonable, and valid under the statute as it existed in 
1910? The regulation, as stated in the stipulation filed, is as 
follows:— 

“No employee of the public schools shall be absent from duty ex¬ 
cept as hereinafter provided; and in case of the absence of teachers, 
engineers, assistant engineers, janitors, or caretakers, because of 
sickness, the presence of contagious disease in the home, or pressing 
emergency, notice shall be forthwith communicated to the next 
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higher authority, who shall promptly provide a substitute to be 
selected from an eligible list to be recommended bv the superintend¬ 
ent of public schools and approved bv the Hoard of Education- 
Provided , That in the absence of such list the most available person 
shall be selected, and if no such person is available the duties of the 
absent employee shall be performed by any competent employee of 
the public school not otherwise engaged in the performance of dutv. 

That in the case of the employment of a substitute the teacher of 
the public school system shall pay the substitute, through the super¬ 
vising ollicer, at the following rates for each day of actual service: 


Salary class. ^ * rs t 30 

school days. 

Class six, group B. . gij.so 

Class six, group A. 2.00 

Class five. 1 P 0 

Special beginning teachers receiving $900.... 1.80 

Class four and special beginning teachers re¬ 
ceiving $800.00. 1 00 

Class three. 1 00 

Class two. 120 

Class one. 1 00 


Second 30 
school days. 

$0.33 

3.33 

3.17 
3.00 

2.07 

2.17 
2.00 
1.07 


Should the temporary absence of an employee because of sickness 
extend beyond a period of thirty school days,''the supervising officer 
shall, after investigation, immediately report in writing to "the sec¬ 
retary of the Hoard of Education, on approved forms, the absence 
and condition of the employee, and at the absence of sixtv 
11 school days the employee, if unable to resume his duties, shall 
be granted a leave of absence, without pay, to extend until said 
employee is in condition to resume his duties,"and an appointment 
shall be made to the position so vacated with a tenure of office to 
extend only until the expiration of said leave of absence: Provided , 
That when the regular employee is in condition to resume his work 
he shall be appointed to his regular position, unless otherwise 
ordered by the Hoard of Education : Provided further, That the return 
to duty of any employee for a period of five days or less during con¬ 
secutive absence shall not constitute a break in the said consecutive 
absence of the said employee: And provided further, That the deduc¬ 
tion of one day’s compensation shall be made from the salary of anv 
teacher, engineer, assistant engineer, janitor, or caretaker, who is 
absent without substitute, except as hereinbefore specified/for each 
day’s absence, and such deduction shall be made for absence when 
the service of said teacher, engineer, assistant engineer, janitor, or 
caretaker, is performed by another employee in the public school 


n 1 * l -- - 

svstem. 

* 

It is stipulated that a similar regulation was in force for several 
years prior to September 17, 1910, when the preceding regulation 
was adopted by the Board of Education. 
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The Board of Education was created under the act of Congress 
approved June 20, 1006, entitled “An Act to fix and regulate the 
salaries of teachers, school officers, and other employees of the Board 
of Education of the District of Columbia.” (34 Statutes-at-Large, 
316.) 

The second section of this aet, among other things, requires the 
said Board of Education to determine all questions of general policy 
relating to the schools, and to direct expenditures. The actual ex¬ 
penditures of money, however, are to be made and accounted for, as 
then provided by law, under the direction and control of the Com¬ 
missioners of the District of Columbia. The Board was required to 
appoint all teachers in the manner prescribed in the said act, 

12 and to arrange all teachers in classes and groups, according 
to the schedules provided in said act. 

It was provided in section six, among other things, that no teacher 
then in the service of the public schools, should, by operation of said 
act, be required to take any examination to be continued in the 
service. The act provided the salary for the different grades and 
groups; and it provided, in section ten, that when a teacher is on 
trial, or being investigated, he or she shall have the right to be 
attended by counsel, and by at least one friend of his or her selec¬ 
tion; and it is provided, among other things, in section two, that no 
dismissal of anv teacher shall be made by the said Board, except 
upon the written recommendation of the Superintendent of Schools. 
The sai< 1 Board was given the power to appoint one superintendent 
for all public schools in the District, who should hold office for a 
term of three years, and who should sit with the Board, and should 
have the direction and supervision of all matters pertaining to the 
instruction in all the schools under the said Board. 

By aet of Congress approved May 26th, 1908, (35 Statutes-at- 
Large, 291), it is provided that the salaries of teachers shall begin 
on the tirst day of September, and shall be paid in ten monthly 
instalments, the tirst to be made on October 1st. 

The act also provides for apportioning their salaries to parts of 
months or single days, in accordance with such payments. The 
effect of this statute seems to be to provide for the payment to 

13 teachers of salaries for onlv ten months in the vear. For the 
months of July and August, when the schools have vacation, 

the teachers receive no compensation, the school year beginning on 
September 1st, and ending June 30th. 

The said act also provides that for the month of June the teachers’ 
salaries are payable upon the completion of the school term. 

The further effect of this statute seems to be to give the teachers 
a leave of absence for a portion of June, if the term is completed be¬ 
fore the end of June, and for a portion of September, if the actual 
term does not begin until after the 1st of September, with pay. and 
to give them two months’ leave of absence during the vacation of 
the schools in July and August, without pay. 

On December 30, 1910, the Comptroller of the Treasury rendered 
an opinion in response to a communication from the Commissioners 
of the District of Columbia, in the case of Katherine Reed and Flor- 
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ence Jenkins, two public school teachers who had not been actually 
in the service of the schools, on account of illness, during the school 
year commencing September 1 , 1910. In each of these cases, it ap¬ 
pears that the Board of Education had passed an order allowing or 
requiring each teacher to employ a substitute for an indefinite length 
ot time, pay mg the substitute a certain proportion of salary, and the 
Comptroller held that such indefinite arrangement and requirement 
was not authorized by the statute. 

14 While recognizing the necessity for substitute teachers in 
cases of emergency, and while concluding that the Board of 
Education, under the said statute of June 20, 1906, had the power 
to employ substitute or temporary teachers, the Comptroller held 
that the said Board had no authority to make a regulation wherebv 
teachers could farm out their places, and at the same time draw sal¬ 
aries which they had not earned by the performance of their duties. 

It must be admitted that the personal equation enters largely into 
the question ot public schools. The teachers are specially prepared 
for their work, and their acquaintance with the work and with the 
pupils, makes it desirable that the regular teachers be retained in 
the service, it the same can be done; and therefore, when they are 
temporarily ill, or detained from school by inevitable causes it*is in 
the interest of the school that they be not dismissed ; and if suitable 
substitutes can be employed, and paid from their salary, or a part of 
it with their consent, it would seem that the interest of the public 
schools would be best protected by such employment and payment 
for a reasonable length of time, so as to enable the teacher to re¬ 
cover, or return; and the Board of Education, having been given 
the control of the public schools, and having been required to deter¬ 
mine all questions of general policy relating to the schools and 
given the power to direct expenditures, and the Superintendent 
having direction in all matters of instruction, T am disposed to hold 
that there was ample power in the said Board and Superintendent 
to make the regulation known as Number 43, which is con- 
lo tained in the said stipulation, and which I assume was ap- 
proved by the Superintendent; and while the said Board has 
no funds within its own control, that by the consent of a teacher 
who is given the salary, a portion of that salary mav properly be 
applied to secure the temporary substitute. 

The said regulation Number 43 seems to make reasonable pro¬ 
vision for the temporary absence of a teacher, not exceeding sixty 
days, with pay, but requiring him to pay the temporary teacher * 
and after that time he may be granted a" further leave of absence’ 
vvithout pay, with the privilege of returning when restored to health’ 
the tenure of office of the substitute to be appointed during such 

absence without pay, to be determined by the date of return of the 
regular teacher. 

The said regulation also provides what shall be done in the case of 
the death of the regular teacher during such temporary absence re¬ 
quiring the pay of the substitute to be furnished by the estate of the 
deceased, before the pay roll for the amount due the estate of such 
deceased employ ee is certified to the Commissioners for payment 
2—2302a 
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The Comptroller, in the cases referred to, of Katherine Reed, and 
Florence Jenkins, savs that lie is unable to find anv direct law which 
specifically gives to the said Hoard authority to employ or pay sub¬ 
stitute or temporary teachers, or any authority authorizing said 
Board to pay teachers for days wherein they are absent, and fail to 
teach. 

He then holds that the said Board has implied power, 

16 under the general language of the said act, to employ sub¬ 
stitute teachers. I am disposed to hold that it has implied 

power, if not express power, under said act, not only to employ sub¬ 
stitutes, but to provide for their payment by the regulation known 
as Number 43, for at least such temporary absence of the regular 
teacher as is shown in this case, occasioned by illness. 

It appears that the plaintiff was one of the teachers already in the 
schools at the time tlie act of June 20, 1906, was passed; and as 
such, she was retained in her position, and her salary has been 
increased from time to time, by virtue of her prolonged services. 

Since this suit was tiled, Congress has passed an act expressly 
regulating this matter for the fiscal year 1912, and providing, in the 
absence of any regularly employed teacher, that the said Board is 
authorized to employ a substitute, and to pay said substitute one- 
half of the basic salary provided for the class in which he is em¬ 
ployed, for periods not exceeding thirty calendar days, and the full 
basic salary for periods in excess thereof, and limiting the leave of 
absence of any regularly employed teacher to thirty calendar days 
in any one school year. This provision is found in the Sundry Civil 
Appropriation Bill approved March 4, 1911, page 37. 

Being of the opinion that the said Board did have power under 
the said act of June 20, 1906, to make the regulation in question, 
and that the said regulation is reasonable and valid, I find 

17 in favor of the plaintiff, and enter judgment in this case in 
her favor for $113.99, with interest from January 2, 1911, 

being the balance of salary due to her for the month of December, 
1910. 

JOB BARNARD, Justice. 


Supreme Court of the District of Columbia. 

Friday, April 7th, 1911. 

Session resumed pursuant to adjournment, Hon. Job Barnard, 
Justice presiding. 

****** * 

Come now the parties hereto by their respective attorneys of 
record and waiving trial before a jury agree that this cause shall be 
submitted to the Court for determination upon the agreed statement 
of facts filed herein. 

Whereupon, the same being argued and submitted to the Court, 
it is considered that the plaintiff' herein recover of defendant the sum 
of one hundred and thirteen dollars and ninety-nine cents ($113.99) 
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with interest thereon from the 2d day of January 1911, together 
('hereof* SU1 ' 10 >e tnXe '' bv " 1P clerk ’ an<l have exertion 

From the foregoing judgment, the defendant bv its attorney in 
of Columbi’a" 0 * 6 * a ” appeal t0 the CoUrt of A PP eais of the District 
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Order for Transcript. 
Filed April 14, 1911. 


-r * 

rhe Clerk ot said Court will please prepare a transcript of the 
reeord in the above case for the Court of Appeals consisting of,— 
1. rhe declaration & hill of particulars. 2. Plea. 3. Replication. 
4 stipulation for agreed statement of facts. 5. The judgment, fi 
Ihe appeal, /. 1 he opinion of the Court. 


E. H. THOMAS, 

Attorney for Defendant. 
1 . 11 . 


19 In the Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
lo, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copv of which is made 
part of this transcript, in cause No. 53304 At Law, wherein Mildred 
Dean is Plaintiff and the District of Columbia is Defendant as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and affix 

the seal of said Court, at the City of Washington, in said District, 
this 18th dav of Mav, 1911. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

oo£ nd( S ed0 n nc0ver: District of Columbia Supreme Court. No. 
2302. rhe District of Columbia, appellant, vs. Mildred Dean. 
Court of Appeals, District of Columbia. Filed Mav 19 1911 
Iienrv W. Hodges, clerk. 
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No. ‘2302. 


THE DISTRICT OF COLUMBIA, Appellant, 

vs. 

MILDRED -DEAN, Appellee. 


BRIEF FOR THE APPELLANT. 


EDWARD H. THOMAS, 
FRANCIS H. STEPHENS, 
Attorneys for Plaintiff in Error. 


3 wd ft Dowma (Ixa), Funna, Wabhixoioh, D. CL 
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|ourl oj Ideals, jjisfrid of |oIttmtia. 

OCTOBER TERM, 1911. 


No. 2302. 


THE DISTRICT OF COLUMBIA, Appellant 

V8. 

MILDRED DEAN, Appellee. 


BRIEF FOR THE APPELLANT. 


Statement of the Case. 

This is an appeal from a judgment rendered by the court 
below in favor of Mildred Dean, a teacher in the public 
schools, against the District of Columbia for $ 113 . 99 . The 
case was tried upon the declaration, a plea of non assumpsit, 
and an agreed statement of facts. The defendant is a teacher 
in the Central High School, and brought this suit to recover 
salary due her for the month of December, 1910 , and to re- 

la 




cover also certain longevity pay, which, however, has been 
eliminated from this controversy, and the case now turns on 
the question of pay for the month of December. 

The agreed statement of facts shows that Mildred Dean 
taught from the first of December, which was Thursday, up 
to the tenth, which was Saturday, and on which there was 
no school, and that she was absent from school the remainder 
of the month on account of illness. She therefore taught 
seven days. Between the tenth of December and the t wen tv- 
second of December, inclusive, her place in the school was 
taken by a competent substitute, who performed the neces¬ 
sary services; that school was closed on the twenty-third of 
December and not reopened again that month; that the 
Board of Education adopted a regulation (Record, p. 3), 
providing that teachers who are absent from duty shall pro¬ 
vide a substitute to be selected from the eligible list, and 
that the teacher shall pay the substitute a certain amount 
set forth in the schedule (see Record, p. 4), which, in this 
case, was two dollars per day, and that the substitute taught 
nine days and was paid the sum of eighteen dollars by the 
defendant, pursuant to the said regulation; that defendant’s 
salary is eighteen hundred dollars per annum, which is 
payable in ten monthly instalments from September until 
June, of $180.00 each; that she has been paid part of her 
salary for the month of December, to wit, eleven days, at six 
dollars per day, and the sum of one hundred thirteen dol¬ 
lars and ninety-nine cents ($113.99) has been withheld 
from her pay on account of her absence. 

The question in the case is; Is she entitled to recover 
from the District pay for the time she was absent from her 
work? The court below decided that she was entitled to 
recover, and judgment was accordingly entered for $113.99, 
from which the District appealed. 
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Assignment of Error. 

Ihe court below erred in granting a judgment in favor 
of the defendant in error against the District of Columbia. 

Statutes. 

Act of April 28, 1904, 33 St., 513, sec. 4: 

“Sec. 4. That the annual compensation of officers, 
agents and employees of the United States for serv¬ 
ices rendered subsequent to June thirtieth, nineteen 
hundred and four shall be divided into twelve equal 
instalments, one of which shall be the pay for each 
calendar month; and in making payments for a frac¬ 
tional part of a month, one-thirtieth of one of such 
instalments or of a monthly compensation, shall be 
the rate to be paid for each day. For the purpose of 
computing such compensation each and every month 
shall be held to consist of thirty days, without regard 
to the actual number of days in any month, thus ex¬ 
cluding the thirty-first day of any month from the 
computation, and treating February as if it actually 
had thirty days.” 

Construing this act, the Comptroller held that it did not 
apply to teachers, and that a teacher appointed September 
26, 1904, was not entitled to pay prior to that date. 11 Op. 
Comp., 287. 

Act of June 30, 1906, sec. 6, 34 St., 763: 

“Sec. 6. Hereafter, where the compensation of 
any person in the service of the United States is an¬ 
nual or monthly the following rules for division of 
time and computation of pay for services rendered 
are hereby established: Annual compensation shall 
be divided into twelve equal instalments, one of 
which shall be the pay for each calendar month, and 
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in making payments for a fractional part of a month, 
one-thirtieth of one of such instalments or of a 
monthly compensation, shall be the daily rate of pay. 
For the purpose of computing such compensation 
and for computing time for sendees rendered during 
a fractional part of a month in connection with an¬ 
nual or monthly compensation, each and every 
month shall be held to consist of thirty davs, with- 
out regard to the actual number of days in any cal¬ 
endar month, thus excluding the thirty-first of any 
calendar month from the computation and treating 
February as if it actually had thirty days. Any per¬ 
son entering the service of the United States during 
a thirty-one day month and serving until the end 
thereof shall be entitled to pay for that month from 
the date of entry to the thirtieth day of said month, 
both days inclusive; and any person entering said 
service during the month of February and serving 
until the end thereof shall be entitled to one month’s 
pay, less as many thirtieths thereof as there were 
days elapsed prior to date of entry: Provided, That 

for one dav’s unauthorized absence on the thirtv-first 
* « 

day of any calendar month one day’s pay shall be 
forfeited.” 

Held, also, that this did not apply to teachers. 13 Op. 
Comp., 264. 

Act of May 26, 1008, 35 Stat., 291 (this is an adaptation 
of the act of 1006, supra, to the teachers of the public 
schools): 

u Providcd further, That the salaries of all teachers, 
and clerks and librarians in the high and manual 
training schools, duly elected, whose sendees com¬ 
mence with the opening day of school and who shall 
perform their duties, shall begin on the first day of 
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September and shall be paid in ten monthly instal¬ 
ments, the first payment to be made on the first day 
of October, or as near that date as practicable, and 
the payment for the month of June to be made upon 
the completion of the school term in June: Provided, 
I hat the salaries of other teachers shall begin when 
they enter upon their duties. 

“Hereafter the following rules for division of time 
and computation of pay for services rendered are 
hereby established: Compensations of all teachers 
and librarians and clerks in the high and manual 
training schools shall be divided into ten equal instal¬ 
ments, one of which shall be paid for each school 
month, and in making payments for a fractional 
part of a month one-thirtieth of one of such instal¬ 
ments shall be the daily rate of pay. For the pur¬ 
pose of computing such compensation and for com¬ 
puting time for services rendered during a fractional 
part of a month and in connection with the compen¬ 
sation of all teachers and librarians and clerks in the 
high and manual training schools, each and every 
month shall be held to consist of thirty days without 
regard to the actual number of days in any calendar 
month, thus excluding the thirty-first day of any cal¬ 
endar month from the computation and treating 
« as if it actually had thirty days. Any per¬ 
son entering the service of the schools during a 
thirty-one day month and serving until the end 
thereof shall be entitled to pay for that month from 
the date of entry to the thirtieth day of said month, 
both days inclusive; and any person entering said 
service during the month of February and serving 
until the end thereof shall be entitled to one month’s 
pa\ less as many thirtieths thereof as there were days 
elapsed prior to the date of entry: Provided, That 
for one day’s unauthorized absence on the thirty- 
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first day of any calendar month one day’s pay shall 
be forfeited.” 

Act of March 4, 1911. 

“Leave of absence, with pay, of members of the 
fire department of the District of Columbia, may l>e 
extended in cases of illness or injury incurred in 
line of duty upon recommendation of the hoard of 
surgeons approved by the Commissioners of the Dis¬ 
trict of Columbia, for a period not exceeding thirty 
davs in anv one calendar vear. 

% i «/ 

“The hoard of education is hereby authorized until 
the close of the fiscal vear nineteen hundred and 
twelve, in the event of the absence of any regularly 
employed teacher, to employ a substitute teacher 
from an eligible list to be approved by said Board, 
and to pay said substitute teacher one half of the 
basic salary provided for the class in which em¬ 
ployed for periods not exceeding thirty calendar days, 
and the full basic salary for periods in excess thereof: 
Provided, That leave of absence of any regularly em¬ 
ployed teacher shall not exceed thirty calendar day.* 
in any one school year, and for this period such 
teacher who may be absent shall be paid, in case the 
absence is due to personal illness, death in family, or 
quarantine on account of contagious disease, the 
salary of the position, less the amount paid to the 
substitute teacher, and any absence in excess of said 
thirty days or absence for cause other than herein 
specified shall be without compensation: Provided 
Further, That all other employees of the Board of 
Education may, in the discretion of said Board, be 
granted not exceeding thirty days’ leave of absence 
with pay in any one calendar year and in the event of 
the absence of any janitor, assistant janitor, engineer, 





assistant engineer, or care-taker, at any time during 
school sessions the Board of Education is hereby 
authorized to appoint a substitute who shall be paid 
the salary of the position in which employed, and the 
amount paid the substitute shall be deducted from 
the salary of the absent employee.” 

Regulation of the Board. 

Record, pp. 3, 4: 

“No employee of the public schools shall be absent 
from duties except as hereinafter provided: and in 
case of the absence of teachers, engineers, assistant 
engineers, janitors, or care-takers, because of sick¬ 
ness, the presence of contagious diseases in the home, 
or pressing emergency, notice shall be forthwith com¬ 
municated to the next higher authority, who shall 
promptly provide a substitute to be selected from an 
eligible list to be recommended by the Superintend¬ 
ent of public schools and approved by the Board of 
Education: 

“ Provided , That in the absence of such list the 
most available person shall be selected and if no 
such person is available the duties of the absent em¬ 
ployee shall be performed by any competent em¬ 
ployee of the public school not otherwise engaged in 
the performance of duty. * * * 

“That in the case of the employment of a sub¬ 
stitute the teacher of the public school system shall / 
pay the substitute, through the supervising officer at I 
the following rates for each day of actual sendee: / 





Salary Class. 



First 30 

Second 30 


school 

school 

Class six, group B. 

days. 

days. 

$3.80 

$0.33 

Class six, group A. 

2.00 

3.33 

Class five. 

1.90 

3.17 

Special beginning teachers receiv¬ 
ing $900. 

1.80 

3.00 

Class four and special beginning 
teachers receiving $800.... 

1.00 

2.07 

Class three. 

1.30 

2.17 

Class two. 

1.20 

2.00 

Class one. 

1.00 

1.07 


* * # * 


Should the temporary absence ol ail employee 
because ol sickness extend beyond a period of 30 
school days, the supervising officer shall after in¬ 
vestigation, immediately report in writing to the 
secretary of the Board of Education, on approved 
forms, the absence and condition of the employee, 
and at the absence of 00 school days the employee if 
unable to resume his duties, shall be granted a leave 
of absence, without pay, to extend until said employee 
is in condition to resume his duties, and an appoint¬ 
ment shall be made to the position so vacated with a 
tenure of office to extend only until the expiration of 
said leave of absence: Provided, That when the 
regular employee is in condition to resume his work 
he shall be appointed to his regular position unless 
otherwise ordered by the Board of Education: Pro¬ 
vided. Further, That the return to duty of any em¬ 
ployee for a period of five days or less during con¬ 
secutive absence, shall not constitute a break in the 
said consecutive absence of the said employee, and 
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Provided Further, That the deduction of one day s 
compensation shall be made from the salary of any 
teacher, engineer, assistant engineer, janitor or care¬ 
taker, who is absent without substitute, except as 
herein before specified, for each day’s absence, and 
such deduction shall be made for absence when the 
service of said teacher, engineer, assistant engineer, 
janitor or care-taker is performed by another em¬ 
ployee in the public school system.” 

ARGUMENT. 

The legal question in the case reduces itself to this— 

Is a teacher who is absent without leave, entitled to pay 
for such time? 

First, it will be noticed that there is no statute, prior to the 
act of 1911, which provided in any manner for leaves of 
absence for teachers in the public schools. And the reason 
for this is apparent,—It is a matter of common knowledge 
that there is no session of the public schools on Saturdays, 
that the schools have a vacation during the Christmas holi¬ 
days of about ten days, another at Easter of about the same 
length, that they are always closed on legal holidays, and 
that teachers have about three months’ vacation in the sum¬ 
mer lasting, on the average, from about the middle of June 
to the middle of September. The teachers’ pay meanwhile 
goes on. They are paid an annual salary, in ten monthly 
instalments, the first about the first of October in each year 
and the last towards the latter part of June. It is easily 
seen, therefore, why no leaves of absence have been pro¬ 
vided for teachers, and why none were considered necessary. 

In the Executive Departments of the Government, annual 
leave is provided for and sick leave, with pay. Beyond this 
absence from duty is considered leave without pay. 

Absence without pay, in these departments, means that 
pay is deducted from the monthly salary for each day a 

2a 






clerk is absent from his desk. XII Op. Comp., 94; 13 id., 
205; XI id., 130; XIV id., 139. 

In the absence of any legislation on the subject, the 
Board of Education attempted to provide for leave of ab¬ 
sence by rule (Record, pp. 3 and 4) requiring teachers on 
lea\e to furnish substitutes and to pay them a stated amount, 
and that when a teacher is absent thirty days the supervis¬ 
ing officer shall investigate and report, and an absence of 
sixty days might entitle the teacher to leave without pay. 

We respectfully submit this is legislation which the Board 
of Education had no power to enact; that when leave of ab¬ 
sence is granted, with or without pav, it can onlv be done bv 
act of Congress, as in the legislation relating to the Executive 
Departments and recently to the schools. If the Board of 
Education has the power to legislate on this subject, the 
question arises, Whence are its powers derived? And it is 
to be noticed, that the rule passed by the Board contains no 
provision for the payment of any salary or compensation, 
except to the substitute employed. The court below derives 
i. from the second section of the Act of 1903 
(regulating the salaries of teachers in the Public Schools of 
the District, which this court has under consideration in the 
Martin case, 34 App., 235), which provides— 

1 he Board shall determine all questions of gen¬ 
eral policy relating to the schools, shall appoint the 
executive officers hereinafter provided for, define their 
duties and direct expenditures. ” 


It is submitted that this is very doubtful authority to 
authorize payments for goods not furnished or services not 
iendered. It is admitted that the rule or some rule requir¬ 
ing the employment of substitutes is necessary, and also 
providing for payment for such services. But authority 
to pio\ide and pay substitutes is not authority to pav for 
services not rendered by the teacher. Power to “direct 
expenditures** does not give the power to pay for goods not 
furnished or services not rendered. When the substitute is 
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paid the services are paid for. There still remains a surplus 
of the appropriation made by Congress, which is given to 
the teacher when she has rendered no service therefor. 
Logically, this surplus should be paid to the substitute or 
returned to the Treasury. The substitute has performed the 
service, but does not get the compensation. The teacher has 
not performed the sendee, but it is argued, she is entitled to 
the balance of the compensation left after the substitute is 
paid. 

The Comptroller of the Treasury decided, December 30, 
1910, in a very well reasoned case, that a teacher could not 
farm out her position. That is, a teacher could not be 

as in the specific cases decided by him, for 
a period of about a year, receive the salary appropriated and 
pay the substitute something less than a half of the salary, 
and keep the balance herself, when she had rendered no 
services whatever. What is the difference, in principle, 
between such cases and the present? In the cases of Reed 
and Jenkins, the teachers had indefinite leave of absence 
(see Record, pp. 8 and 9) and were doing this very thing. 
Whether the teacher be absent for a year or a month, can¬ 
not make any difference in principle. Tf the Board had 
power to grant leave in one case it had in the other. But, it 
is submitted, in the absence of any statute, the Board had no 
such power, and the decision of the Comptroller was correct 
in both cases. 

Moreover, it is to be noticed that the statutes relating to 
teachers provide for payment of salaries “for sendees ren¬ 
dered.” 

Again, teachers regularly employed are required to take 
an oath of office, which is not exacted of substitutes. 

As far back as 1882, Comptroller Lawrence decided, in 
the case of a Treasury clerk, there was no authority of law 
for the employment and payment of a substitute. That 
opinion is appended hereto. 

***** • • 



When a teacher is engaged to teach nine months, eight 
and one-half months is not a performance. 

Hill vs. Balkom, 79 Ga., 444. 

A contract to teach school for ten months is entire and 
no part of the consideration is recoverable before the end of 
the term. 

Turner vs. Baker, 30 Ark., 186. 

If the contract is severable, the contractor mav recover 
upon a quantum meruit. 

Hill vs. Balkom, supra. 

Where the contract is for an entire term and the teacher 
leaves before the end of it, he cannot recover. 

Clark vs. Sch. District No. 7, 27 Vt., 217. 

A teacher contracted to teach nine months, but had a 
license to teach only two. Held, she could not recover for 
any part, of the contract, which was an entire one. No part 
performed. If she had taught two months quantum meruit 
might lie. 

Employment of a substitute is not a performance of the 
contract, where teacher was ordered to return to work and 
dismissed upon her refusal to do so. 

Directors vs. Hudson, 88 Til., 563. 

Absence on account of sickness—refusal of Board to 
excuse teacher. No recovery for time lost. Murphy vs. 
Board, 84 N. Y., 380. The Board had the power to fix 
salaries, etc. (381), and to reduce (382) and withhold com¬ 
pensation for absence without leave. 

An officer de jure not entitled to pay for the time he has 
been excluded from office by his failure to qualify and a 
de facta officer has received the pay. 

Rasmussen vs. Commissioners, 45 L. R. A., 295. 
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While it is conceded that the employment and payment 
of substitutes is lawful, for the purposes and exigencies of 
this case, yet that concession extends no further, and does 
not include the proposition that the Board of Education can 
authorize the payment of money for goods not delivered or 
services not rendered. 

It is submitted that the judgment below should be re¬ 
versed. 

EDWARD H. THOMAS, 

FRANCIS H. STEPHENS, 
Attorneys for Plaintiff in Error. 





In the Matter of the Appointment of a Substitute to 
Perform the Duties of Clerk in the Treasury De¬ 
partment, with a Right to Receive Part of the 
Clerk’s Salary—Substitute Case. 

1. There is no authority of law, by which a substitute can 
be appointed to perform the duties, and, by reason thereof, 
receive any part of the salary, of a clerk in the Treasury 
Department. 

2. Such substitution is unauthorized, is against public 
policy, and is prohibited by statute. 

3. The principles stated apply also, as to substitutes for 
messengers, assistant messengers, copyists, watchmen, labor- 
ers. and other employees in the Department. 

4. The head of a Department may, at his pleasure, accept 
the resignation of. or remove, a clerk, and restore him to 
office, and, in the meantime, appoint another person to the 
vacant place, with a right to the whole salary prescribed 
bv law. 

5. He may do the same with unofficial employees. 

ff. A statute may authorize contracts for services, and give 
authority for the employment and payment of persons in 
such mode as it may prescribe. 

September 10, 1882, a clerk in the Treasury Department 
addressed a letter to the Secretary, requesting “an extension 
of leave of absence of fifteen days * * * from September 
17th. with permission to employ a substitute for that time: 
the person employed and the rate of compensation to be 
named by the Secretary/’ In other words, the application is, 
that the clerk be permitted to retain her office, remain absent 
for a time, receive the full salary, and pay a portion of it to a 
substitute selected to perform the duties of the clerk during 
such absence. In this way the voucher for payment would 
be signed bv the clerk, and this only would be presented to 
the accounting officers for settlement. 


} 
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September 15, 1882, this letter was referred by the As¬ 
sistant Secretary of the Treasury to the First Comptroller 

"for his opinion as to whether the Department can authorize 
the request.” 


Opinion by William Lawrence, First Comptroller. 

Sen ices are rendered in the -treasury Department either 
h\ officers, messengers, assist-ant messengers, copyists, 
watchmen, laborers, and other employees” (Rev. Stat., 169), 
or, in some cases, by contractors. The officers are “appointed' 
bv the President, by and with the advice and consent of the 
Senate (Rev. Stat., 234, 268, 276), or by the Secretary of 
the Treasury, and the messengers and other employees by 
the latter authority (Rev. Stat., 169). 

It is \eiw clear that a substitute cannot be lawfullv ap¬ 
pointed, or authorized, to perform the duties of an officer. 

1. It is a sufficient objection to such appointment, or 
service, that there is no statute, or rule of common law. 
which authorizes either. 

2. The Constitution of the l nited States requires that “all 

executive and judicial officers * * * shall be bound by 

oath or affirmation, to support this Constitution” (Art 

VI, 3). V ’ 

The statute has added to the requirement of the Con¬ 
stitution, by declaring, that “every person * * * ap¬ 
pointed to any office * * * shall, before entering upon 

the duties of such office, and before being entitled to any 
part of the salary or other emoluments thereof, take and 
subscribe” an oath or affirmation in these words: 


“I, A. B., do solemnly swear (or affirm) that I will 
support and defend the Constitution of the United 
States against all enemies, foreign and domestic; that 
1 will beai true faith and allegiance to the same; that 
I take this obligation freely, without any metal reser- 
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Vation or purpose of evasion, and that I will well and 
faithfully discharge the duties of the office on which 
1 ani about to enter. So help me God’’ (Kev. Stat., 
1756, 1757, 1758). 

There is no authority for a substitute to take this oath. It 
can only be taken by the ‘‘person elected or appointed to 
any office” (Rev. Stut., 1756). A substitute cannot be ap¬ 
pointed, as such, to an office held by another person, because 
there is no vacancy. The number of clerks is limited by law. 
A failure to perform the duties of an office, at least for a 
limited period, does not per se vacate the office. An office is 
only vacated by death or resignation, removal, the acceptance 
of an incompatible office, judicial ouster, and, perhaps, by 
long abandonment. 

6. The Constitution and the statute, by requiring an 
oath of office to precede the performance of any official duty, 
necessarily exclude the right of any unofficial person to 
perform duties prescribed by statute for officers. 

4. It is well settled by the common law also that the 
authority to render official services cannot be delegated. 
Thus, it is said: “The person to whom any office or duty 
is delegated—for example, an arbitrator, cannot lawfully 
devolve the duty on another, unless he be expressly author¬ 
ized so to do’ ? (Broom, Legal Maxims, 840). The maxim 
applies —“deleyuta potestas non potest delegari .” 

5. The arrangement for a substitute, as requested in this 
case, is against public policy. The danger of substituting 
unskillful service for that resulting from official experience, 
the period of permitting service without the sanction of an 
oath to perform it faithfully, the encouragement it would 
give to official absenteeism and favoritism, and the injustice 
of permitting an officer performing no sendee to receive com* 
pensation for the service of a substitute, must all be manifest. 
If the duties of an officer—a clerk being an officer—in one 
position, may be delegated, upon the same principle, those 
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of any other officer in any other position may be. It will not 
be pretended that the head of a Department or Bureau can, 
without specific statutory authority, substitute an unofficial 
person to perform his duties. If unofficial persons may be 
placed in charge of official duties, they will not be amenable 
to the statutory provisions which punish official delinquency, 
and this safeguard will be taken from the public (Rev. Stat.. 
5481-5505). 

0. The employment of substitutes is prohibited by the 
fourth section of the legislative, executive, and judicial ap¬ 
propriation act of August 5, 1882 (22 Stat,, 255), as 
follows: 


“Sec. 4. That no civil officer, clerk, draughtsman, 
copyist, messenger, assistant messenger, mechanic, 
watchman, laborer, or other employee shall after the 
first day of October next be employed in any of the 
executive departments, or subordinate bureaus or 
offices thereof at the seat of government, except only 
at such rates and in such numbers, respectively, a< 
may be specifically appropriated for by Congress for 
such clerical and other personal services for each 
fiscal year; and no civil officer, clerk, draughtsman, 
copyist, messenger, assistant messenger, mechanic, 
watchman, laborer, or other employee shall hereafter 
be employed at the seat of government in any execu¬ 
tive department or subordinate bureau or office there¬ 
of or be paid from any appropriation made for con¬ 
tingent expenses, or for any specific or general pur¬ 
pose. unless such employment is authorized and pay¬ 
ment therefor specifically provided in the law grant¬ 
ing the appropriation, and then only for services 
actually rendered in connection with and for the 
purposes of the appropriation from which payment is 
made, and at the rate of compensation usual and 
proper for such services, and after the first day of 

3a r 
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October next, section one hundred and seventy-two 
of the Revised Statutes, and all other laws and parts 
of laws inconsistent with the provisions of this act. 
and all laws and parts of laws authorizing the em¬ 
ployment of officers, clerks, draughtsmen, copyists, 
messengers, assistant messengers, mechanics, watch¬ 
men, laborers, or other employees at a different rate 
of pay or in excess of the numbers authorized bv 
appropriations made by Congress, be. and they are 
hereby, repealed; and thereafter all details of civil 
officers, clerks, or other subordinate employees from 
places outside of the District of Columbia for duty 
within the District of Columbia, except temporary 
details for duty connected with their respective offices, 
be. and are hereby, prohibited; and thereafter all 
moneys accruing from lapsed salaries, or from unused 
appropriations for salaries, shall be covered into the 
Treasury.” 

Tt is equally certain that any arrangement by which a 
* reason of performing the duties of an 
officer, be entitled in future to receive any part of the salary 
of such officer is unlawful. There is no statute or rule of 
common law which sanctions a contract to give such right. 
Tt is expressly prohibited by the statute giving every officer 
a right to his salary, and by the statute declaring, that “all 
transfers and assignments made of any claim upon the 
United States, or of any part or share thereof, or interest 
therein. * * * shall be absolutely null and void, unless 
♦ * * made * * * after * '* * the issuing of a 
warrant for the payment thereof” (Rev. Stat., 3477). It is 
well settled that this provision is not directory, mandatory. 
Even without the statute such assignment of any part of a 
salary is void at common law as against public policy 
(Claims-Assignment Case, ante, 13; Bliss vs. Lawrence. 58 
N. Y.. 442: Billings vs. O’Brien, 45 How., N. Y. Pr.. 400). 
The statute cited, and the principles stated, may not all be 
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applicable as to substitutes for “messengers, assistant messen¬ 
gers, copyists, watchmen, laborers, and other employes,” but 
mo>t of them are so, and exclude any authority to employ or 
pay substitutes. 

The head of a Department may, at his pleasure, accept the 
resignation of, or remove, a clerk, and restore him to office, 
and in the meantime appoint another person to the vacant 
place, with a right to the whole salary prescribed by law. He 
may do the same with unofficial employes. But there can 
be no lawful arrangement between an officer or employe 
occupying a position in the Department and any other 
person as a substitute for a division of the compensation 
fixed bv law. 

t 

In rare cases services may be provided for by contract 
(Bev. Stat., 3577, 3578, 3679, 3733. 3737). Neither the 
contract, nor the right to compensation under it. can be 
lawfully assigned (Bev. Stat., 3737). Under a general 
statutory power to make contracts for services, and to fix the 
amount of compensation, there may be a principal con¬ 
tractor, entitled to receive payment, and authorized to em¬ 
ploy such persons, and on such terms as to payment, as he 
may deem proper. But when persons at a fixed compensa¬ 
tion for time of service, there can be no substitution of any 
other persons, except by mutual consent in a form equal to 
a new contract, and in no event can there be an arrangement 
to accept the sendees of a substitute, with a portion of the 
compensation for such sendee to be paid to any other person. 

The Secretary of the Treasury is advised that the applica¬ 
tion in this case for permission to employ a substitute can¬ 
not. lawfully be granted. 

Treasury Department, 

First Comptroller's Office, December 20, 1882. 

(Note.)— An act similar to that one, the act of March 3, 
1905, section 2 (33 Stats., 913), contains a similar provision, 
applicable to the District of Columbia. 
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IN THE 


|/rort of Ippenls, pistrid of | ; olumbia. 

OCTOBER TERM, 1911. 


No. 2302. 


THE DISTRICT OF COLUMBIA, Appellant, 

V8. 

MILDRED DEAN, Appellee. 


BRIEF FOR APPELLEE. 


For over thirty years prior to June, 1906, the public 
schools of this District were under the control and manage¬ 
ment of a hoard of trustees, subject to the supervision of 
the Commissioners of the District of Columbia. Sections 271 
to 320 of the Revised Statutes relating to the District of 
Columbia, published in 1874, contain the laws on this sub¬ 
ject up to that time, with references in the margin to the 
original statutes. In none of these statutes is there to be 
found any provision relating to the filling of the places of 
teachers who might be temporarily absent from their duties 
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on account of illness and other unavoidable causes. The first 
statutory regulation on thi> subject is found in the act of 
Alaich -1. 1*^1 1. which, so tar a> relates to this matter, is 
quoted (»n pa me (> of the brief for the appellant in this case. 
1 hat statute was enacted three months after the cause of 
action in this case accrued, and cannot, of course, affect the 
present claim. 

t ha* of the agreed statements of fact in this case is that 
on the 17th day of September. 11)10. the Hoard of Education 
o! this District adopted the regulation which is copied on 
pages 3 and 4 of the record. It is not disputed that, if this 
lemulation he \alid, the plaintifl is entitled to an affirmance 
of the judgment which she has obtained in the court below. 

Becoming dissatisfied, apparently, with the management 
of the schools under the direction of the District Commis- 
Honers, Congress, by the act of June 20, 1000 (34 Stat.. 
310). vested the management of the schools of the District 
in ‘a Board of Education to consist of nine members * * * 
appointed by the Supreme Court judges of the District of 
Columbia." As to the powers of this hoard, it is first stated 
in section 2 of the act that “the control of the public schools 
of the Disti let of ( olumhia is vested in it. The act further 
provided, in the same section, that— 

" I he hoard shall determine all questions of gen¬ 
eral policy relating to the schools, shall appoint the 
executive officers hereinafter provided for. define their 
duties, and direct expenditures. All expenditures of 
public funds for such <chool purposes shall he made 
and accounted for as now provided bv law under the 
dilection and control of the Commissioners of the 
District of Columbia. The hoard shall appoint all 
teachers in the manner hereinafter prescribed and all 
other employees provided for in this act.” 

Section 4 of the act of 100(i provides_ 

" 1 hi»t the salaries of teachers, school officers and 
other employees of the board of education of the Dis¬ 
trict of Columbia shall l>e as follows—” [fixing an- 


liual salaries lor the several classes of employees] 


? 
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Nowhere in this act nor in any legislation bv Congress up 
to March. 1011, is there any authority by Congress to any- 
ImmIv to make anv deduction from the salaries so fixed on 
account of the unavoidable absence of such employees. The 
teachers, so far as that matter is concerned, would seem to 
be on the same footing as the corporation counsel who repre¬ 
sents the appellee or the judges who hear this case. 

It is manifest that some provision or regulation in relation 
to the filling of places of teachers and other employees of the 
Board of Education who are unavoidably absent is absolutely 

c/ c 

necessary. When a teacher is suddenly taken ill or be- 

i • 

conies quarantined by reason of contagious disease in the 
household <>r is compelled to he temporarily absent by any 
other circumstances over which the teacher has no control, 
somebody must t ike care of tin* classes of that teacher during 
such absence. Since Congress did not expressly provide 
for such constantly recurring emergencies the conclusion is 
irresistible that it was intended to leave that matter to the 
Board of Education as a part of its power to control the 
public schools and determine the questions of general policy 
relating thereto. 

This conclusion is fortified by the fact that a substantially 
si mil: ir regulation was in force continuously in this District 
under the authority of the present Board of Education, or 
of its predecessor the Board of Trustees, long before the 
adoption of the regulation now in force of September 17, 
DUO. In the stipulation in this case it is agreed that such 
a regulation or custom in reference to the employment of 
substitutes for teachers in the public schools of the District 
necessarily absent had been in force in the public schools 
“continuously for several years prior to the adoption of said 
regulation." As a matter of fact this was the ease con¬ 
tinuously for at lea.'t thirty-five years prior to September, 
DUO. 

In a pamphlet entitled “First Report of the Board of 
Trustees of the Public Schools of the District of Columbia, 






1874-75; By-Laws of the Board of Trustees,” under the 
heading “Substitutes, appear the following regulations, 
which seem to have been the regulations governing this 
matter in the public schools of the District of Columbia 
until after the passage of the organic act of 1900: 

“Section .*>. In ease the absentee does not elect to 
provide a substitute, he or she shall forthwith notify 
or cause to lx* notified the principal of the district 
where the vacancy occurs, whose duty it shall be to 
employ a substitute and such substitute shall he paid 
by said absentee an amount equal to one-half of his 
or her salary during the time that his or her place 
may be filled, and written evidence of such payment 
shall be filed with the committee on supplier and 
accounts prior to tin* auditing of the salary account 
of said absentee for the month next succeeding the 
termination of services of said substitute.” 

“Section 4. I eachers now in the employ of the 
board by continuing and those hereafter to be em¬ 
ployed by accepting service will be understood to 
agree to this rule.” 


It is inconceivable that Congress, with knowledge of the 
existence of these regulations for so many years should 
have intended by the act of 19(H», to prohibit its continuance 
without making any provision for classes temporarily left 
without teachers, or for school buildings left without janitors 
or care-takers, or for beating plants left without anvbodv to 
manage them. 

There are nearly eighteen hundred teachers employed in 
the public schools of this District besides a large number 
of other employees who under the act of 190b are governed 
by the same rules and regulations. A number of them must 
necessarily be kept away from tbe schools every school day 
by personal illness, illness in the family, contagious diseases 
in the household, tbe death of a member of the family, or 
some other equally cogent reason. The salaries of all these 
employees is fixed by law, and the annual appropriation 
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hills provide for only so many as are required for the actual 
necessities of the schools. There is no provision for an 
army of reserve teachers, janitors, engineers, and other em¬ 
ployees drawing full salaries and ready to be detailed to fill 
temporarv vacancies as thev occur. Nor may the teacher 
or other employee who is so unfortunate as to he ill for a 
few days or to he in a house when a case of smallpox de¬ 
velops he instantly dismissed so as to make a vacancy to he 
permanently filled by the appointment of a new teacher. 

Section 10 of the Act of 1900 (34 Stat., 321) provides: 

“When a teacher is on trial or l>eing investigated, 
he or she shall have the right to l>e attended by 
counsel and at least one friend of his or her selection.” 

By section 72 of the regulations adopted by the Board of 
Education which were in force in December, 1910, it is pro¬ 
vided in substance that the right of attendance referred to 
in the foregoing section should be construed to exist at the 
first stage of the investigation or trial; that the charges 
shall In? preferred in writing, giving time, place, and char¬ 
acter thereof; that the accused teacher shall have five days’ 
notice of trial, exclusive of Sundays; that the accused shall 
have the right to summon any person in the employ of the 
schools to attend the trial as a witness; and that the pro¬ 
ceedings at the trial shall conform as nearly as possible to 
the legal practice and usage. 

It is evident, therefore, that unless the Board of Education 
had the power to make the regulation, the validity of which 
is involved in this case, there was no power anywhere to 
keep classes of school children going when the teacher was 
unexpectedly and unavoidably prevented from appearing. 
If her absence resulted from serious illness her classes must 
be suspended for a week at least. She could not be dis¬ 
missed (for the offense of being ill) in less time, and until 
she should l>e dismissed a new teacher could not be ap¬ 
pointed to take her place since the appropriations were not 
sufficient to compensate two teachers for one position. 





It is difficult to see why, in the brief for the appellant in 
tin's ease, so much space is occupied by the regulations relat¬ 
ing to the Government employees in the Departments in this 
city. No analogy is seen between such employees and those 
whose interests are to be affected by the decision of the 
court in this ease. And if there be any analogy, it will be 
hauid to result in this: that since the teachers are appointed 
during good behavior, and can only he removed after a 
tormal trial for cause shown, they are entitled to receive 
their full salaries whether necessarily absent or not. The 
Act of UHX) gives them yearly salaries without any provision 
for any deduction on any account whatever. If the appellee 
in this case had refused to pay her substitute and was never¬ 
theless suing to recover the whole of her salary for Decemlx*r 
as lixod by law (less the f">0.00 which she has already re¬ 
ceived), then the statutes relating to the Government De¬ 
partments would be useful in her favor. Hut the teachers, 
agreeing with the Hoard of Education, and agreeing with 
what is necessarily implied by the silence of Congress on 
the subject, have assented, and do now assent, to the propo¬ 
rtion that any reasonable regulation made by the Hoard of 
Education on this subject has the force of law. 

I hat tlu» regulation in this case is reasonable seems not 
to be questioned—the appellant assailing it only on the 
"round that the board had no power to make it. That it is 
reasonable is apparent enough on its face. And that it is 
reasonable and usual—indeed in essentials necessary_is 

shown by the universal custom in the public schools in the 
l nited States. 

The undersigned has in his possession a summary of the 
regulations in about one hundred of the principal cities of 
this country on the subject which is involved in this case. 
The information contained in this paper was obtained bv 
the school authorities here. This summary shows that in 
practically every city in this country large enough to have 
a separate school-governing body there is in force a regu- 
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lation providing that when a teacher is temporarily absent 
tor unavoidable cause, the salary of the teacher for a length 
of time varying from one week to five itionths shall be di¬ 
vided between the absent teacher and the substitute tak¬ 
ing the place of such teacher. In many of these cities, the 
teacher during such an alisence receives full pay for a 
period of from two to twenty davs. In no citv does 
tlie pay of the teacher stop absolutely from the beginning 
of such absence, and in nearly all of them—perhaps in 
every one of them—the regulation is one adopted by a board 
which has substantially the same general powers as those 
which are given to the Board of Education of this District 
bv the Act of 190fi. 

It is not necessary in this case to question the correctness 
of the ruling of the Comptroller in the two cases referred to 
in the adverse brief. In those cases he held that teachers 
whn were absent during the school year could not “farm 
out their positions for the whole time to others. Of course, 
a regulation on this subject to be effective must be reason¬ 
able. No doubt the Board of Education had this principle 
in mind when in September, 1910, subsequent to this de- 
cidon of the Comptroller and probably because of it, it 
adopted the regulation in question here, which provides in 
substance that after the temporary absence of the employee 
has extended beyond thirty school days, there shall be an 
investigation by the supervising officers and a report in 
writing to the Board of Education, and that when the ab¬ 
sence has continued for sixty school days the teacher shall be 
given a leave of absence without pay till she is able to 
return to her duties. 

On all these grounds it is respectfully submitted that the 
judgment below should be affirmed. 

A. S. WORTHINGTON, 

Attorney for Appellee. 
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